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OPINION

AFFI RMED AND REMANDED Susano, J.



In this divorce case, the trial court awarded Ronald D.
Bowin (“Father”) the “sole and excl usive custody” of the
parties’ mnor child, Mariah Sumer Bowlin (“Sunmer”),! age 3.
The child s nother, Mary Wlnma Bowin (“Mther”), was awarded
specific visitation rights. Mther appeals, raising one issue
for our review Didthe trial court err when it admtted into
evi dence records of Mdther’s in-patient stay at a drug and
al cohol rehabilitation center operated by Cornerstone of

Recovery, Inc. (“Cornerstone”).

In the original conplaint for divorce, Father charged

t hat
[ Mot her] is an al cohol abuser and al so takes
Prozac for depression. She is both
physically and verbally abusive to Husband
when drinking al cohol and has on occasi ons
t oo nunerous to recite subjected the m nor
child to this conduct, as well as driving the

child around in an autonpbile when she is in
this condition.

In addition to a divorce, Father sought “inmedi ate tenporary
custody” of Summer as well as her exclusive custody follow ng the

final hearing.

Mot her filed an answer to the original conplaint. She
acconpanied it with a counterclaimfor divorce in which she
sought the “exclusive care, custody and control” of Sunmer. In

her answer, Mdther stated the follow ng:

'For ease of reference, we will refer to the child by her m ddle nane --
the name used by her parents.



...[Mther] would show to the Court that she
has admtted that she has a problemwth

al cohol . [Father] has capitalized upon

[ Mot her’ s] decision to deal with her

subst ance abuse probl em by sei zi ng custody of
the parties’ mnor child. At present,

[ Mot her] is al cohol-free and plans to live a
life of sobriety. She denies that she has
been physically and verbally abusive to

[ Fat her] unl ess provoked by him She denies
that she has driven with the child in an

aut onobi | e when under the influence of

al cohol .

The parties’ pleadings frane issues that bring into play Mther’s
al l eged chem cal dependency. Evidence on this subject was
clearly relevant on the issues of divorce and the relative

fitness of the parties to be Summer’s cust odi an.

Fat her’s original conplaint was filed on May 9, 1997.
On May 15, 1997, Mdther was voluntarily admtted to the drug and
al cohol rehabilitation center operated by Cornerstone. She was

di scharged June 16, 1997

Fat her subpoenaed Mt her’s records at Cornerstone.
Upon Cornerstone’s notion raising issues of privilege, the trial
court determ ned that the “records in their entirety are
necessary for the conduct of [the] proceeding and that failure to
di scl ose said records would be contrary to public interest.”? |t
ordered that the records be filed and maintained by the trial
court clerk under seal. It further ordered that the parties be
permtted access to the records. This prelimnary ruling is not

assigned as error on this appeal.

’See T.C.A. § 33-3-104(10)(A)(iv)(Supp. 1998).
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On or about August 21, 1997, Mdtther’s records at
Cornerstone were filed under seal. The records were acconpani ed
by the affidavit of Cornerstone’s “Medical Records Custodian.”
The affidavit confornms to the requirenents of T.C A 8§ 68-11-

405.3

Mar t ha Rogers-Hornsby, “the records custodi an or keeper
of the records at Cornerstone,” was called as a w tness by
Father. She identified Mdther's file at Cornerstone,* after
whi ch Fat her noved its adm ssion into evidence. Father’s notion

was nmet with the foll ow ng objection:

Your Honor, these records contain statenents
fromwhat 1'd like to call a hol ographic
declarant. These are counsel ors at

Cor ner st one who have sat down with Ms. Bowin
and interviewed her throughout the course of
her treatnment there. M. Bowin would nmake a
statenent, and the counselor would allegedly
hear the statenent and would wite down what
was said. That is a third-party, hol ographic
decl arant, who, | submt, is not here today.

5T.c. A § 68-11-405 provides, in part, as follows:

(a) The records shall be acconpanied by an affidavit
of a custodian stating in substance:

(1) That the affiant is duly authorized custodi an of
the records and has authority to certify the records;

(2) That the copy is a true copy of all the records
described in the subpoena

(3) That the records were prepared by the personnel of
the hospital or community mental health center, staff
physici ans, or persons acting under the control of
either, in the ordinary course of hospital or
community mental health center business at or near the
time of the act, condition or event reported therein;
and

(4) Certifying the amount of the reasonable charges of
the hospital or community nental health center for
furnishing such copies of the record.

* * *

“Ms . Rogers-Hornsby’s oral testimony also laid a proper foundation to

qualify Mother’s records as business records under Rule 803(6), Tenn.R.Evid
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And this is not a business record in the
traditional sense. And if the Court were to
all ow these records to be used in any way
what soever, here, today, it would deny nme the
right to cross-exam ne the person who
actually wote down the information

The trial court overruled the objection, and the entirety of

Mot her’s records at Cornerstone were admtted into evidence. On
subsequent direct exam nation, M. Rogers-Hornsby was asked to

I dentify specific docunents in the records, and Father sought to
bring the contents of these docunents to the court’s attention.
These efforts were also net with objections, all of which were
overruled. It is the trial court’s rulings on Mother’s
objections that formthe basis for her singular issue on this

appeal . °

Mot her’ s i ssue causes us to focus on subsection (6) of
Rul e 803, Tenn.R Evid. -- a provision of the Rules of Evidence

dealing with hearsay exceptions. Rule 803(6) provides as

fol | ows:
A nmenorandum report, record, or data
conpilation in any formof acts, events,
condi tions, opinions, or diagnoses nade at or
near the tinme by or frominformation
transmtted by a person with know edge and a
busi ness duty to record or transmt if kept
in the course of a regularly conducted
busi ness activity and if it was the regular

Mot her candidly -- and correctly -- acknow edges that if the nedica

records were properly admtted, it cannot be said that the evidence
preponder ates against the trial court’'s judgment awardi ng Father custody of
Sunmmer. See Gaskill v. Gaskill, 936 S.W2d 626, 631 (Tenn. App. 1996). For
this reason, she does not nmake an issue as to the |lower court’s factua
findings.



practice of that business activity to nake

t he nenorandum report, record, or data
conpilation, all as shown by the testinony of
the custodian or other qualified wtness,

unl ess the source of information or the

nmet hod or circunstances of preparation
indicate | ack of trustworthiness. The term
“busi ness” as used in this paragraph incl udes
every kind of business, institution,

associ ation, profession, occupation, and
calling, whether or not conducted for profit.

Rul e 803(6) is commonly referred to as the business records

hear say exception. “It rests on the prem se that records
regularly kept in the normal course of business are inherently
trustworthy and reliable.” Al exander v. Innman, 903 S. W2d 686,
700 (Tenn. App. 1995). To qualify for adm ssion under Rule
803(6), the docunents sought to be admtted nust satisfy the
requi renents set forth in the Rule. 1d. These requirenents were
satisfied in this case by the affidavit of the nedical records
custodian. See T.C. A 8 68-11-405. See also T.C. A § 68-11-406
(“The copy of the record shall be admi ssible in evidence to the
sane extent as though the original thereof were offered and the
cust odi an had been present and testified to the matters stated in
the affidavit.”) As previously indicated, the requirenents of
the Rule were also satisfied by the oral testinony of Ms. Rogers-

Hor nsby.

Mother’s initial objection to the introduction into
evi dence of her records is without nerit. Mther argues that her
records should not have been admtted into evidence because to do
so woul d deny her “the right to cross-exam ne the person who
actually wote down the information.” Wile her “no cross-

exam nation” argunment may be true, it is legally immterial in



this case. Rule 803(6) -- like its statutory “ancestor”® -- is
specifically designed “to enable litigants to introduce and use
busi ness records w thout calling the numerous w tnesses who were
i nvolved in preparing and keeping them” Wst End Recreation,
Inc. v. Hodge, 776 S.W2d 101, 105 (Tenn. App. 1989). GCenerally
speaki ng, an objection based on the failure of a party to cal
the individual or individuals who prepared the business records

Is not sufficient to block their adm ssibility.

Once Mother’s records at Cornerstone were admtted into
evi dence, counsel for Father asked Ms. Rogers-Hornsby to identify
and read from specific docunents in the file -- the Physician's
Summary of Physical Findings and Recovery |ssue, Addiction
Assessnent forms, a psychological test form Hi story, Social
Assessnment, and Progress Notes. Mich of the questioning
pertained to Mother’'s statenents to counselors and to Dr. Riley
Senter, nedical director of Cornerstone. Mther’'s statenents,
whi |l e hearsay, were clearly adm ssible. See Rule 803(1.2),
Tenn. R Evid. They pertained to Mother’s use of al cohol and
drugs, and other subjects relevant to Mother’'s fitness to be the
custodi an of Summer. They were generally not favorable to Mt her
and, hence, were clearly “against the declarant’s interest.” Id.
Mot her’s objections to the adm ssibility of the records as they
pertai ned to her statenments were agai n based upon the absence at
trial of the individuals who wote down Mdther’'s comments. As
previ ously indicated, such an objection generally is not
sufficient to bar the introduction of business records into

evi dence.

5. c. A § 24-7-111, repealed by Chapter 273, Public Acts of 1991.
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Arelatively small portion of Ms. Rogers-Hornsby’s
testinony pertained to diagnoses made by Dr. Senter. Counsel for
Mot her chal | enges these notations on the basis that they should
not have been admtted into evidence because they pertain to
di agnoses nmade by an expert who was not called as a witness. 1In
this connection, it should be noted that the business records
exception specifically enconpasses “opinions, or diagnoses.” Id.
To the extent that Mdther’s objection can be construed as
conplaining that there was no showi ng of Dr. Senter’s
qualifications to nmake the di agnoses or to express the opinions
contained in Mother’s records, this issue, generally speaking,
“goes to weight and not admissibility.” Gahamv. State, 547

S.W2d 531, 538 (Tenn. 1977).7 See al so McCorm ck ON Evi DENCE 503

(John W Strong ed., 4th ed. 1992).

The drug and al cohol rehabilitation center operated by
Cornerstone appears to be a reputable institution, and there is
not hi ng about the chall enged records to suggest that “the source
of information or the nmethod or circunstances of preparation

i ndicate | ack of trustworthiness.” See Rule 803(6), Tenn.R Evid.

Mot her’s issue is found to be without merit.

The judgnent of the trial court is affirmed. Costs on

appeal are taxed to the appellant. This case is renmanded for

such further proceedings, if any, as may be required, consistent

"The opi nion in Graham was published before the Rules of Evidence were
enacted. That case was decided under T.C.A. 8§ 24-714 (later T.C.A. § 24-7-
111), since repeal ed. Rul e 803(6), Tenn.R. Evid., is simlar to the former
code section.



with this opinion, and for the collection of costs assessed

bel ow.
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